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The Court of Appeals, Haynsworth, Ch

Central Intelligence Agency employee
ground of executive privilege would

. approval of the Central

giving of said

quently ratified and approved by such a
official,

Vacated and remanded.

i part.

/ 1. Federal Civil Procedure ¢=1332

Agency,
Director of the agency, and as district
court made sufficient Inquiry to assure
that the privilege had not been lightly
invoked, without pressing so far as to
reveal the very state secrets the privilege
is intended to protect, district court prop-
erly balanceq conflicting interests and
properly allowed invocation of th

e privi-
lege against taking employee’s de

position.

2. Libel and Slander <=38(1), 39
If, in defamation cases, recognition
of absolute privilege for judges, legis-
lators and highly placed executive offi-
cers of the government, when acting in
line of duty, is to serve its intended pur-
.; Pose, it must extend to subordinate of-

ficials and employees who execute the
official's orders,

3. Libel and Slander ¢=34
Principle that an agent, acting with-
in scope of his authority, has whatever

privilege principal would have enjoved
if he had acted for himself is applicable
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to defamation action and, if an authorized
agent would have been privileged, subse-
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on ground that he was absolutely privi-
leged when he made defamatory state-
ments in question, and plaintiff appealed.

Judge, held, inter alia, that summary
judgment entered in favor of defendant

i vacated and case remanded for determi-
nation of whether defendant’s instrye-
tion to warn members of Estonian emigre
groups that plaintiff was a dispatched
Soviet Intelligence Agent was issued with

Intelligence
i Agency Director or of a subordinate au-

thorized by the Director, or whether the
instruction was subse-

Craven, Circuit Judge, dissented in

As governmental claim of privilege
of secrecy was, in slander suit brought
against employee of Central Intelligence
properly invoked generally by
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quent ratification confers

privilege upon
ief  an unauthorized agent.

4. Libel and Slander €39

Absolute executive privilege wag
O available to defendant, a Central Intellj-
be gence Agency employee against whom
slander action was brought, if the ip-
struction given defendant to warn mem-
bers of Estonian emigre groups that
plaintiff was a Soviet Intelligence Agent
was issued with approval of Central
Intelligence Agency Director or of a
subordinate authorized by the Director,
or if the giving of the instruction was

subsequently ratified and proved by such
" an official,

5. Courts =406.9(9)

Summary judgment entered in favor
of defendant Central Intelligence Agency
employee, against whom slander action
was brought, on ground of executive
privilege would be vacated and case re-
manded for determination of whether
defendant’s instruction to warn members
of Estonian emigre groups that plaintiff
was a dispatched Soviet Intelligence
Agent was issyed with approval of the
Central Intelligence Agency Director or
of a subordinate authorized by the Direc-
tor, or whether the giving of said in-

struction was subsequently ratified and
approved by such an official.

6. Federal Civi] Procedure ¢>1634
Although disclosures in camera are
inconsistent with normal rights of 23
plaintiff of inquiry and cross-examina-
tion, if the two interests cannot be recon-
ciled, interest of individual litigant must
give way to government's privilege
against disclosure of its secrets of state.

—————

Robert J. Stanford, and Ernest C.

Raskauskas, Washington, D. C., for ap-
pellant,.

Payl R. Connolly, Washington, D. C.
(Williams & Connolly, E. Barrett Pretty-

man, Jr., and Hogan & Hartson, Wash-
ington, D. C_, on brief), for appellee.
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Before HAYNSWORTH, Chief Judge,
and BOREMAN and CRAVEN, Circuit

Judges.

HAYNSWORTH, Chief Judge:
In this slander action, the plaintiff ap-
peals from an order of summary judg-
ment entered against him, on the ground
of governmental privilege, after a partial
disclosure limited by invocation by the
Central Intelligence Agency of the gov-
ernmental privilege against disclosure of
state secrets. (T HETControversy: thus par-
tially surfaced, zafﬁsfemtﬁfit“}ﬁi@mra»
Iﬁtél‘l’i‘g‘?m'gelégg@y@i;ni’d‘lig@ﬁ@'ﬁﬁ@
GP_BME@IE@?I@CQ&CE@@i[@ﬁii't‘s‘!it’-
éfﬂpiimmt‘h'eﬁlﬁﬁﬁ‘ffﬁ@S‘cﬁi@t
@'GBlﬁ—g'éﬁt?a defamation which the
plaintiff alleges to be false.
bifima‘i.niifiulimihﬂ@immsIchEws.-
ctﬁimiﬁéﬁéﬁatmgﬁm@zmdm Wiith
@'n_xatzn'éirﬂl’tﬂ'i‘s-t'or-.\'j@ﬂaiif:r,eedgmlfiirght?
QTmIESTtD‘ILiﬁJEQl\_\Lm&nlgcﬁiﬁi@@‘)
,;_l_ggﬁg{gl‘]iﬁ[t’ﬁe‘[liﬁ*i'wﬂis'tﬁt“&mim‘ﬁl?X?’
.ah'i-bi-to-r‘of]anla-nt;i;c,og\;mun‘istifi;l'mlg;s;
SE'CJL‘h?I‘S.\'.TSIKEOle]tDItih'ClL@,a_‘S{?Y_fslg'f*
(E:St@t@ﬂi(:m'ifrf?“:]‘ifﬁit‘ﬁé“@f\ﬂ@ﬂisrate‘s
aﬁﬂ]’iﬁl‘;«ﬂi[ﬂlﬁ}ﬂﬂ‘_ﬁi}']?eﬂltﬁiﬁh'fil‘l(‘;gi__i‘fr_i;,
gdente?
'Ij!TC_]‘({‘C‘f'_Cﬂd;nrtﬂi@ﬁ[ﬁmimlmm
AL stoniai Cmigrer ‘Hneircs'i-d-gmlﬁbp]@\j}«
edyStattiiand is the National Commander
of the Legion of Estonian Liberation.
di‘:ejﬁ‘ﬁlii‘lgﬁﬁi.t?it‘.’rﬁtlh‘eltmdn'thm:rd
o’filii-xtcciOtslo.tlttmlmﬁsﬁlthml}m WS
rclinhlyminforme dubvaranuo: fficialwagemey
SfatieAEN it ESTatesH thtaH CIeEs oS
5g\:dt‘mmgmmmpj'lnbpr;rimiwdn’h'zrmm~
1;!1’5!‘5ﬁTTlE}TdU‘ldln‘o‘.tlc'o‘op'e:1fa-t'c::\ci1'h‘}ﬁ?n .
This. the plaintiff charges, made his film
and his lecture no longer salable and
brought him into disgrace in the Estoni-
an communitics in the United States and
Canada.

In his initial answer, Raus claimed only
a qualified privilege. He claimed that
he had spoken, without malice. only as an
officer of the Legion and only on privi-

. 1lis overt employment was in the Burean
of Public Roads in Washington.

2. PFarlier, in an affidavit, the Director,

himself, had sought to invoke the seereey

HEINE v.
Cite as 399 F.2d 785 (1968)
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leged occasions to privileged persons.
There was no indication of any involve-
ment of the CIA. Later, however, an
amended answer was tendered, supported
by a series of affidavits executed by the
Director or Deputy Director of the CIA,
in which the absolute executive privilege
was claimed. In those documents it was
alleged that Raus was an undercover or
secret agent of the CIA,! had executed
special assignments for it in the past and
acted under the instructions of the CIA
when he “warned” his fellow Legion-
naires that Heine was 2 Soviet agent.
Earlier disclosure of these circumstances
was said to have been prevented by a
CIA secrecy agreement, to which Raus
had subscribed and which purported to
carry with it punishment for violations
under 18 U.S.C.A. §§ 793 and 794, in-
cluding life imprisonment or death.
When the first answer was filed, counsel
for the CIA had refused permission to
Raus 1o disclose his CIA connection.

RAUS

Thereafter, the plaintiff sought to take
Raus' deposition in order to obtain addi-
tional information about his employment
by the CIAL The Director of the CIA.
hiz General Counsel, appeared
¢or tre taking of the deposition,? and, on
A question oy question basis, in the pres-
ence of the Judge, invoked the govern-
ment's privilege against disclosure of
state secrets. Raus was allowed to state
that he had been paid. directly or indi-
rectly. for services he had rendered the
CIA. but the privilege was sustained to
prevent probing of the details of his em-

ployment.

Oiherwise, it appears from affidavits
of the Director of the CIA that Raus
and other Estonian emigrés in the United
States had been sources of foreign intelli-
gence and that the purpose of the instruc-
tion to Ruus to discredit Heine was to
protect the integrity of the CIA’s sources
of foreign intelligence within Estonian

privilege generally as tooany information
in addition to that diselosed in the affi-
davits,
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emigré groups or developed through

them.
' In that state of the litigation, the
District Court granted a motion for sum-
mary judgment.3 It was of the opinion
that the absolute governmental privilege
was available to a government employee
such as Raus, who faithfully executed his
instructions, as to one of higher authority
exercising discretionary functions within
the outer perimeter of his authority.4
We agree, provided the instructions were
\ isued by one having authority to issue

them.

1

[1] At the outset it jg well to put to
one side the question of the CIA's right
to invoke the government’s privilege of
silence with respect to “state secrets.”

“The privilege belongs to the Govern-
ment and must be asserted by it; it can
neither be claimed nor waived by a pri-
vate party. It is not to be lightly in-

i voked. There must be a formal claim of
i privilege, lodged by the head of the de-
partment which has control over the mat-
ter, after actual personal consideration by
trat officer. The court itself must deter-
mine whether the circumstances are ap-
propriate for the claim of privilege, and
vet do so without forcing a disclosure of
the very thing the privilege is designed
to protect. The latter requirement is the
only one which presents real difficulty.”
S teaISTATE SR y70lE 345 U.S. 1, 7-
8, 73 S.Ct. 528, 532, 97 L.Ed. 727 (1953).

! TheXDistrict!GOUr thwasyqu I teveorrocthin
ifsgatlowancenofathes; oyennmentalgelaim

of gt eWpTiVileZeWo [@iSety ey pe B tEw A S

- gRLoperly@invoked¥gencrallTabyathemhitoc™
Atorgofgtheg@IAr The Court made suffi-

cient inquiry—some of it in camera—to

assure that it had not been done lightly,

without pressing so far as to reveal the

very state secrets the privilege is intend-

ed to protect. When the deposition of

3. Heine v. Raus, D.C.Md., 261 F.Supp. 570.

4. Barr v. Matteo, 360 U.R. 364, 70 S.Ct.
1335, 3 L.Ed.2d 1434: Howard v. Lyons,
3G0O UK. 593, 79 S.Ct. 1331, 3 L.Ed.2d
1454.

Raus was taken, he ruled upon each ques-
tion calling for information arguably
within the privilege, requiring Raus to
answer those which the Court thought
would not impair the privilege while fore-
closing answers to those questions which
apparently would. In his conduct of the
proceedings, we think he balanced, as
fairly as possible, the conflicting inter-
ests and was faithful to the “formula of
compromise” taught by Reynolds.
WegatfirmsthepightyofatheiGlAyingthisge
€aseItoNinVoRe Yt hevgover nmental¥privilege
@gainstdisclosureYo s tatevsecratstandyitsn
@allowancemtosthexextentsitwwaswatowed;.
DyathewDistric GO uTin>

II

On the question of executive privilege
in defamation suits, we also agree gen-
erally with the District Court, its analysis
of Barr v. Matteo and its reasoning,
though we come to the conclusion that
one more detail should have been supplied
before entrv of summary judgment.

In Barr v. Mattco, it was held that the
Acting Director of the Office of Rent
Stabilization was entitled to the protec-
tion of the absolute executive privilege.
Responding to congressional criticism of
the agency, Barr issued a press release
announcing his intention to suspend two
subordinate officials and placing upon
their shoulders responsibility for the pay-
outs under criticism. Three justices
joined Mr. Justice Harlan in the lead-
ing opinion in which the governmental
interest in having officials, exercising
discretionary authority, assured freedom
to act in the interest of the agency with-
out fear of having to defend actions for
defamation was balanced against the in-
terest of the individual plaintiffs in seek-
ing judicial rehabilitation of their repu-
tations. With reliance upon the analysis
and justification of Judge Learned Hand

5. In addition to requiring Raus to answer
some questions, the District Court reject-
ed the fiest affidavits of the Dircctor of
the CIA as insufficient to support the
claim of absolute governmental privilege.
As a result. adiditional affidavirs cont:in-
ing additional information were filed.

e s
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HEINE v. RAUS

Cite as 399

in Gregorie ,
579, 581, quoted also by
Court in its opl
ence was given to the
est. Mr. Justice Blac
interest of the public in
of such matters, concurred. M
Stewart agreed with t
leading opinion,
he thought Barr
own hide by dive
himself to the plaintiffs,
interest of the agency.
tice and J ustices Douglas an
dissented generally
the absolute execu
be limited to the Pres
officers® and, possibly,
officials directly
dent.
1f “Barr v. Matteo €
decisions of this
others considered
point,” as Mr. Chief J ustice Warren
served when dissenting
of a writ of certiorari in
Corp., 389 U.S. 979, 98
409, 19 1.Ed.2d
closer to the earli
sume that the actor wa
himself.
Unlike Mr. Barr,(QTETD'iT,e‘Ctbﬁf
Cra-is-appointed
United-States i
(gent-ofthe-Scnate. He

(the-President” th

Hisofficeis—not ~of -

¢curity Cod ficil. n
caﬂbine-tr—rank-,lb

¢position. ~Necessarily, the Director

ident, himself,

officers as the Secretary 0
the Secretary of Defense.

Director of Rent Stab
nate o
nomic Stabilization.
In Barr v. Matteo, t
for Mr. Justice Stewar

6. Sce Spalding v. Vilas, 161
s.Ct. 631, 10 1..Ed. 780.

inion in this case, prefer-
governmental inter-
k, emphasizing the
being informed
r. Justice
he analysis of the
but dissented because
had acted to save his
rting criticism from
and not in the
The Chief Jus-
d Brennan
on the ground that
tive privilege should
ident and cabinet
other appointed
responsible to the Presi-

xtended the earlier
Court to what 1 and
to be the pbreaking

Ihé
‘_mh'e—_Pr@_izignt:ofjtbe}
t;ht@'ejgﬂyi;cgrmﬁcen?
~js-responsible~to>
rfmrttwu‘atiopgtsge-

“H‘HS‘éfh;i;zbiy“jep;s;xt;iY»e

i ith the Pres-

and with such cabinet
f State and
He is closer

by far to the White House than an acting
ilization, a subordi-

fficial under the Director of Eco-

oo, there was room
t's view that Barr

U.S. 483, 16

789

F.24 T85 (1968)

acted not so much to protect the agency
from criticism a8 to divert the criticism
from his shoulders to those of his two
subordinates. Here, in contrast, we have
no such possibility. While we cannot
penetrate the cloak of secrecy which sur-
rounds the CIA, there is no reason to
suppose the defamation had any relation

to the Director’s personal caree
reputation or to those of his subordinates.

For all that appears, it was done entirely
out of consideration of the national inter-

est.

(TT‘WTClAﬁde@DﬁTE@‘GW ifi=
ﬁangh'ar‘ZﬁﬁifﬂmﬁthWSi?
‘Bilitﬁffﬁfﬁt'eftiﬂg*gop;r.cgs:gi‘iqtgi,gp;
igtgi,l‘i‘gE'ncejan‘dTTn‘étm‘dsfoftcoﬂe,ching:
sliqb;i;rytﬁﬂi'gept;eif ro,mzunauthorizeﬂfdi&
~closure’™ Taia.ttaﬁmrtmmmﬁsu—m‘rfy
axge:sou-vce§:o§~f-oreign_ﬂi-nte}}i;ggngg;as
c@iﬁ@iwﬁ:ﬁ}z“ég’t:c;fgfh:égs;bg,e,nf,rgcpgf
I&'i‘@ggfbng‘lequﬂg{eﬁs. Jf—the-Director
Jetermines -that™ Eﬂmt?y_:f‘OD
pTé’rm-a-nenttresi'd'en'cefi'n:the‘Uni—t-ed;S;t—a—tes
is:i-g;tfhe:i-nzt.e!;—eﬁ:Of:nat_io,nalfseﬁcgr_i_ty_og

ob-

from the denial nal_s
Becker v. Philco '»Afgen'cyfSfi~n-'ce-l-ligen'cefm1"s~
0, 88 S.Ct. 408,
473, this case is much
er precedents if we as-
s the Director,

essential-tothe
(sjo,g,ft—hgfen-try:o‘f:thezalien«a»nd:hfivs:f-_am;ily
é;é?ﬁe;wedf%hou.grh—;they:would;be:other-
&';igg:i;n;&dm:ivs,s;i;ble.3 Unlike Barr, who
acted under no direction or specific au-
thorization to issue press releases. action
here to protect the integrity of sources of
foreign intelligence was explicitly direct-
ed by Congress.
If it be said that the defamation here
was deliberate, and it was, it was no more

deliberate than the defamation in Barr v.

Matteo, and its purpose Wwas loftier.
While the veil of secrecy hampers ouT
appraisal of the situation confronting the
CIA, enough appears to relate the def-
amation to govemmental interests.

The Director has sworn in his affida-
vits that Raus and other Estonian
emigrés in this country had been sources
of foreign intelligence and that other
sources of such intelligence had been de-
veloped through them. Plainly implicit
in the Director’s affidavits and the testi-

must

7. 50 US.C.A. 8§ 403(d) (3, 4038, -

8. 50 US.CA. § 403h.
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’ ed,
mony is thecreceipt-by-the-CIA=6f=infor- appraising this case in comparison with i ]:;;ivil
Ema.tiomzla‘re;lif:v,ed:x‘,elrl‘a'b'le,-_t'h‘atrlﬂl‘eirna:w:a;, Barr v. Matteo, however, it has been use- oo Appli
a_secret-Soviet-agent. Such.agents-donot  ful to start with the assumption that the ‘ has b
| wear_the_guisezof=their-masters: and=if Director, himself, uttered the defamation, iti
— i . i eritic

; o‘n'e:cowla—successfmly-iﬁfil't?a‘te-the-Es- for @vl;tsh‘@ld‘:tj}'lo‘wf:a_mf‘co,urse,-that

-

<tonianzemigré-sources=in=thi swcountry~he  the-subordinate~who —acts_with_the—au- (4
Cﬁm:el—n&:to:di-scoye r—the=foreign

thorization-of-the-superior-is-entitled-to 4 privi
SourcesToi:intelligence-devéloped=th rough (claim the same privilege -as-the-superior. stru
them-—In.such-circumsta INces;is:the-CTA of tl

toseek.. an-indictment-on-charges-it-can [2]) & :in:dgfg_ma-t-ion:cases:rerogn-i-

thor

dlet:provesif-the:sources-of-itszinformation tip;n:@:a'_n:gb,soiute:privﬂe’ge:f;ar:j'u'd'g:es; nate

arezitstown=secret=agents~in=the-Soviet lg’gi’siatm"s:an'd:hi‘gm?:pla*ced:ex@?:ﬁt_‘We 1 tion

Republic? Is-it=tozsit=idlybyzsuffering OrTicersot the-government,-when-acting was

\\ c@:poltution=of-its:sources-of-foreignrintels Qﬂ:hne—~0f.:amy:1‘$:tOTSETTlet§:“m‘t§nded? by :

' ligencerand=the=; intimidation=arrest=and cp_“_'r.B?Er:&:mﬁCe—xtéh‘difo-su bordinate . [

persecut1'0n:0f:i-t—s:fo;r,ei~gn:a»geﬁnjs =0 (officialsTand employeeswhorexe cute-the ta

ca—,n:i-t:pro;t-ect:i-.ts:s-ou-rgeg:o-_f:fi;@ﬂn'a.t.i;on, otficial’szorders> Thef' e would be little sf

) asrequired=by:thestatutesby=“warningZ Purpose to a cloak of Immunity for Mr. OH‘

X i:ts:o.v;tnusources~tiﬁz‘1‘t1tth"’é:iﬁf—'i'1ms. Barr if Mr. Matteo were allowed to main- Er
=may=be;za=Soviet-agent? clp—a-sensi- t2in an action for defamation against

::;E:_wa_y]:_-eba'_e_’j;s ({vﬁgffi%";;m_ all of those subordinates in his office who a;:

rfe_nSeqth.e,lé?tgrj@mmt—wom,d; “published” the defamation in the course th

;nizinde-d:'.b:':t‘h?:nat'in,na'IMt- of handling and distributing the press Cz;

! Stating-impact-of Telease. There would be no advantage (i)t

{ ct_-he’w_a'rniﬁ‘}'z:u‘non“ﬁt‘h‘é;cﬁeft_}?q?a’&ﬁs?ﬂ'ﬁﬁi in protection to a Jjudge against actions s

! <espiopage™ While the effect —c;f—the def. for defamation founded upon statements e o

’ amation upon the plaintiff here may Mmade by him in an official opinion writ- ‘1

have been greater than the harm suffered ten for his court, if such actions could . N

by the plaintiffs in Barr v. Mattco, the readily be maintained against his secre- _ "

relation of the defamation to the national

tary who, at his direction, typed and
interest is much closer.

C
transmitted the opinion, or against the g
l While the claim of secrecy prevents our clerk _Of the court ‘."ho published it. . 1t ¢
obtaining a clear view of the entire scene, the cxrcurrlsta.nces 'mpose a compelling ]
the‘.‘D‘iTD?mf;'TSZSL\‘O‘Ln:bﬂ'tﬁrﬁj?dﬂlﬂ;crIt'e' dg moral obligation upon the superior to
\ ((ia'imﬁl‘e?em?}litﬁjsTm[mﬂffml@mz@f? defend and indemnify the subordinates,
&overnmental TNTiTiiTE e Liialoougt—to  iMMmunization of the superior alone from
(l‘)ggn;o;ugnAwn,enAtne.statementsAarc-t"h@ direct defamation actions would be a yse-
@izan-official-inzso-responsible-an-office less formalism.
@nd-arequirement- of furthor-documenta.
ﬁ'ionjqnj:ga‘bfﬁt'imla:iifdl;a}e;thgn ’ [3] Rtecog.n—i:t:iﬂn_:g{:a-_n:a-bsolu:t‘e:p’r.i.v-r
D ﬂijlgmfxﬁtmmrjggjm}: bur Hege-of-thesubordi nate:zby-attribution-of>
(denritsexercise: th;e:super.inr:thus:a-ppea-rzsrt-o:be:a:neces-
Thus far, our analysis of the problem sah_.r?'-c_-%)ﬂary;of:t‘h?%?‘ife-‘pib’rk:p-r,i_w"l,e-ge;
is deficient, for we have assumed that &jsmp%;liy'iccggmzr d-thatzan~agent;
a the Director, himself, was the author of gt;in‘gjgi;t:h'iﬁtt’he-scop‘e:ﬁf:lﬁ’s*-mfﬁcﬁity,\
= 3 the defamation. The present record docs @2’31__._5‘h‘a""e_:“'ﬁ&tie\icr:p‘rii\ti'lege:t‘h‘e:p-r-i-nci;.
not show that he was, though it is cer- (pg'lj_y\_'ou‘ki7b'a'VLe;gn'jDﬂii-fﬂl'&}ﬁﬁmite,d:fgr;
tainly inferable that the instructions to drimself:9 Thezprinciple—is—applicable
Raus were given by one having authority (in-de—f-a-matjgn_—gcgong‘“ and, if an ay-
. from the Director to issue them. In thorized agent would have been privi-

9. Restatement (Second), Ageney § 345 10. Ibid. Illustration 2.
(1938).
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d or ratified the

RAUS

so, authorized, approve
1f such disclosurés are rea-

- with
1 use- privilege upon an unauthorized agent.1 instructions.
it the Applicability of the principle to this case sonably thought by the District Judge
ation, has been suggested in an article generally to violate the claimed privilege for state
that critical of the District Court’s decision.1?  secrets, they may be made in camera, to
? au- that extent. Disclosures IngCcamer.auare;
(4] Wﬁﬁconclu-de-that-the-a-bsolute‘ wnat extent. o Iresyinucamet’ 2 =
‘e;ii to. privilegeais available_to Rauswifwhissin=» ";cf’?3?;:2;?_‘&‘_thﬂn°;mlﬁ{ghm§
rior. S_gﬁ(ﬂ-iﬁﬂSIw,ergli§34u_ed with &—hg;g—pp,rpyalu q:.)-_am l,. ‘0 . mq.uu:yl‘an -CI'OSSfe.lXamlna
ogni- o,fﬂhf.rl?;i'rgcto,riqrﬂf[ajsgbpm inate¥au > ﬁl@f’wﬂﬂ$§'
iges &-hor,»ized;by.the‘Director;;ig;t-helsubordi‘- ﬁ“f‘ﬁ?l’f ;g_c.cic_lled, th'e':‘rl.ntex?es‘tﬁflt.he
utive’ nateispdiscretion; to;i;g-gensuch‘iﬁ's‘t‘rﬁ? mdundualiltigxlgipé:‘nﬁsug_{?;{%?%nﬁp
sting ! t;@;s,-;o;rgi-fithergivi'n'groflth'eii‘nstru'cti’ons i‘i’i’;‘in“me“-t’flg;;:ﬂ‘ij%f'ag&“ﬁ— isclosurer
nded caswsubsequentlyaratifiedwandwapproveds itsysecretsyoldstate:
‘nate b‘yls:u‘_chtanlo;fvf-'icial. ~ Finally, we may observe that while we
: th . , s generally approve entry of summary
iittlz (5] Though the D1rector§ affxda_v its judgment for the defendant, subject only
Mr. state that Raus' acted ur}der mstructx9ns to the limited additional inquiry we di-
1ain- Of. the CIA, WPICh cer.tamly stroqgly im-  pect, the plaintiff would fare no better if
:inst plies .that the instructions were given bY,  the defendant’s privilege were held to be
who or w1tl‘1 the a;.)p‘roval of, a responsible, not absolute, but only qualified. Heine
urse authorized °f,fmal ,Of the ‘Agency and cannot controvert the claim of Raus, sup-
reas though the Director’s appearance ' the |orted by the CIA, that he acted under
-age case.carnes with 1't.a st.rong implication ;- uctions of that Agency.13 Heine
ions ?f,hls Qersonal ratification and approval,  (laims no publication exceeding the in-
:nts l.t 18 §a1d that on t.he pr.esent record there  gipyctions. He has no basis for a show-
Tt s is still a permxssxbl.e inference that the ing of malice. 1f summary judgment is
»uld 1Anstructlons. were given by an un_author- appropriate after the additional, limited
~re- 1zec.i underling and t’hat his action .'}:.as inquiry we direct, it will avoid the neces-
and 25:3[??1 tt:i ﬂfé);z;sl hoqf\_‘ ;:\ re:l‘j?}?;:?tlj sity of a trial and possible compromise of
the to is" ) cEm L'h ng T state secrets which the government is en-
o issue or approve suc instructionis™  4itjed to preserve.
If The inference secms unlikely, but we
ing cannot say it is foreclosed by the present Vacated and remanded.
to record.
€3, (6] Since summary judgment was is- CRA.V_ENZ Clr‘cmt Judge (concurring
om sued, we will vacate the judgment so that, and dissenting):
se- if the plaintiff represents to the District I agree with the court that summary
Court serious reliance upon the inference, judgment was improvidently entered. In
iv- further inquiry may be had and addition- addition to the deficiency pointed out by
al findings made. The inquiry should be Chief Judge Haynsworth in the majority
of directed to the identity of the official opinion, 1 suggest there are others, es-
o8- within the Agency who authorized or ap- pecially the failure to develop the scope
ze. proved the instructions to Raus. Dis- of Raus’ duty. Indeed, it scems to me
nt, closure of the identity of the individual the affidavits and meager information
ty, who dealt with Raus is not required; the elicited from Raus by deposition are
2i- answer to be sought is whether or not the merely conclusory and not at all suffi-
or Dircctor or a Deputy Director or 2 sub-‘ cient to support summary judgment. 1
e ordinate official, having authority to do Dbelieve it error to accept general asser-
u- 11, Ibid. Comment (c). 13. lere, it would matier not if the in-
structions were unauthorized within the

Absolute’

12. Spying and Slandering: An
Col.l..

Privilege for the CIA Agent? 67

Rev. 702

Agency as long as Raus believed them to

be.
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tions 1 as a basis for summary judgment
where the opposing party is without ac-
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§ 111 at 823 (3rd ed. 1964). Clearly, it

0530R00030056

seems.to me, he has failed to sustain his k thi
cess to informatijon normally available to burden. That he may have failed to do coi
test the affidavits because of the invoca- S0 because of (a) his secrecy agreement i I¢
a tion of the state secrets privilege. Cf. with CIA or (b) CIA’s invocation of the &é" be
\ Fed.R.Civ.P. 66(f). executive privilege to protect state se- o0 cllJ
The court says that if executive im. crets are appealing factors that furnish J
o eer . no leverage for decisjon. Raus does not |
unity “is to serve its mte.znded purpose, attack the secrecy agreement if, indeed, ter
it must extend to subordinate officials h w

R e could do so. We are agreed that we
and employees who execute the officials . ) . ) on
orders.” This means that millions of ™May not invalidate the state secrecy priv- it
federal employees are accorded absolute ilege. If the result be that Raus cannot ' qu
\ immunity from any liability whatsoever Show that he acted within the scope’ of tec
for intentional defamation either because his employment and is thys entitled to a . cas
such employees fall within the definition derivative privilege, it does not seem to o lik
' of “official” or “officer” as defined in me that the court ought to assume what . we
i Barr v. Matteo, 360 U.S. 564, 79 S.Ct. pe cannot establish. To do S0 is to put ' He
1335, 3 L.Ed. 1434 (1959), or, like Raus, upon Heine a burden of proof that is not he

take orders from those who do. On  his ang which he cannot possibly sustain :
remand, th'e‘xl'e 15 to be no fllx’rther NQUITY ¢4 Show that Raus is not entitled to execy- fre
as to Raus scope oflduttv. It seems t.o tive immunity. at;

me the court is assuming * that the publi-

i cation of defamation is within his official The National Security Act specifically ! As
/ ; duties, or it js holding that so long as he delegates to the Director, and not to the an
! : did what he was told to do the privilege Agency, the statutory power relied on by a‘f
] : extends even to conduct outside the the CIA and the district judge to justify dl}

scope of emplioymen:, | cannot believe the defamatory statements, and the affj- ' W
that the latter s intended 3 and, there- davits do not Suggest that the Director Su

fore, conclude the court

must be making  personaily instructed Raus to defame m

. . . . to
the assumption. But the burden of roof Heine, nor is there any showin that the .
g me
; Is upon Raus to show that he s entitled Director approved the defamation of Y "
. . . . . . . - arm
to exccutive mmunity, and there is no Heine or Properly delegated hjs responsi-

! & rul
‘ presumption to aid him. Prosser, Torts bility to protect intelligence sources.t QOn is
H C

! - - - . : sit
! 1. Rale 56(e) contemplates that g sufficient ther PPK 32, aficionadns give no .
’ affidavit shall “set forth such facts as thought to his possible legal liability; we mi
, would be admissible i evidence.” are all aware that Bond is licensed to kill, ple
2. It is true that Helms® affidavit contains In the r;nl worlf:(, lxowcw\f. intelligence sla
the assertion that Raus way “acting with- ufelnts f) ten s‘,” ¢ ‘not with guns but me
in the scope and course of his employ- with ‘:\or.ds—-n !.c.gn‘tlons that  destroy - d
ment” and was instructed to publish the rcputj'luons, fﬂ.mm%' ca.rc.e'rs. And the 0
defamatory words, Without factual aver- lqucs.uou of their rcsponslblht_\"bc.fof'e the the
ments, i. e., job deseription, the stiatement aw '8 not nearly o M:"!.Cd as it s m‘ the op!
is simply 2 legal conclusion unless one Fleming phantasmagoria, Commont.&py- B
N ' b i 3 ‘ring. 1 'y Ypivit .
is willing to sy employment is always ;ng a:d Slande rlng.') .\‘n_,\bsola,c I "”I.fff;' J . ¢
co-extensive witl instructions of the em- or t-e CI.‘\. Ageut ? b‘. Colum.L.Bc\’. o= n
ployer. (1967), citing I. Fleming, Goldfinger 29 :
A (1959). Sec
H 3. If Raus had shot Heine, presumably no !
court would exonerate him of tort liabil- 4. Ilelms’ affidavit of April 1, 1964, shows 5.
Ity on the ground he was told to do it a broad delegation of bowers to the Dep-
—~not even for the purpose of shiclding

the government official who tolq Lim.
“When 007 plinks an enemy with a well

directed projectile from his trusty Wal-
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remand, surely a probing inquiry into
this matter canbe accomplished without
compelling disclosure of “state secrets.”
I do not view the omission as one sure to
be remedied by the filing of another con-
clusory affidavit.!

The court today, it seems to me, ex-
tends Barr beyond its breaking point. I
would not go so far for several reasons,
one of which is the court’s concession that
it is not necessary to do so, and that a
qualified privilege would adequately pro-
tect the government employee in this
case. I agree that such a result seems
likely, and I would be content if Raus
were accorded only that privilege and
Heine given the opportunity to prove, if
he can, actual malice.

What distinguishes this case for me
from Barr and its progeny is the deliber-
ate choice by the Central Intelligence
Agency of defamation of character as
an instrument of national policy. Such
a factor alone seems to me to adequately
distinguish Barr and all other cases with
which I am familiar. I do not believe the
Supreme Court in Barr intended that the
immunity there recognized should extend
to intentional defamation as an instru-
ment of governmental pélicy. But if I
am wrong about that, 1 suggest that a
rule must be fashioned to limit the exer-
cise of intentional defamation to respon-
sible of ficers and officials. To immunize
millions of government subordinate em-
ployees from liability for intentionally
slandering private persons upon their
mere explanation that they were told to
do it, and the assertion that it was within
the scope of employment, destroys, in my
opinion, the balance that was struck in
Barr. If the CIA must defame someone

"in order to protect national security, it

seems to me it could be done more effec-

5. Indeed, IlIcine presented himself in
Washington for arrest on the theory that
if he were in fact a Communist, he would
be guilty of failing to register under the
Federal Forcign Agents Registration Act.
22 U.S.C.A. §§ 611-621 (1964) as amend-

399 F.2d—5012

Cite as 399 F.2d 785 (1968)

tively by the Director himself rather than
a secret underling—and with far less
danger to a free society.

Justifying factors found in recent cases
where absolute executive immunity has
been sustained are not present in this
case. See Spying and Slandering: An
Absolute Privilege for the CIA Agent?
67 Colum.L.Rev. 752, 766-768 (1967).
There is here no comment which served
the interest of discussion and criticism
of government activity or foreign rela-
tions. Not involved here are intra-de-
partmental confidential communications
necessary to the intelligent functioning
of government. Nor is there any possi-
bility here of scrutiny by an alternative
remedial procedure in which Heine might
vindicate himself or rehabilitate his rep-
utation.5 The privilege is sought by one
who is not subject—as are most federal
employees—to normal public scrutiny and
sanctions for improper conduct. Since
Raus was instructed to defame Heine, it
is scarcely to be supposed he will be repri-
manded by CIA for doing so.

Unlike Barr v. Matteo and other typical
defamation cases, there was here deliber-
ate use of defamatory material, said even
now, after the event, to have been au-
thorized by an agency of government (not
simply done by an “unworthy” individual
employee) for the very purpose of de-
stroying the influence and effectiveness
of an individual. Barr was not intended -
to protect the oppressive use of govern-
mental power. Nor was the rule in Barr
formulated for the protection of the “un-
worthy” officer of government. The
protection afforded such an officer was
given to him, not because he deserved to
have it but because of fear that if he was
denied it, thére might result a deterrent
effect upon honest and well intentioned

ed (Supp.1966). Neither the FBI nor
the CIA made any response. N.Y.
Times. April 28, 1966, at 29, col. 1; id.,
April 29, 1966, at 19, col. 1; id,, May 14,
1966, at 2, col. 3.
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: officers of government that wouyld ham- .
?p Per government operation. The pren.]ise ARMEMENT DEPPE, §. A, et al,
v ! of Barr is that because of human fglble Appellants,
t- b officers of government may sometimes v.
o \ unfortunately defamg innocent indiviq- UNITED STATES of America,
uals and that protection of such an offi- Appellee,
ceris a necessary evil in order to protect ) No. 24427,
worthy officers ijom the fear of private . 3
civil libel actions. Barr envisioned def. United States Court of Appeals %,
amation and possible slander as the oc- Fifth Circuit. o
casional failureg of fallible human beings Aug. 8, 1968, ‘
\ acting as government officers and not
as instruments of overnmental policy. . L, ;
I think the immunity conferred in Boor ine g1ted States brought action dgainst X
hine foreign common carrier steamship &

lines to recover penalties for violations of
Shipping Aect. The defendants moved to
dismiss for lack of jurisdiction over sub-
Jject matter, The United States District
Court for the Eastern District of Louisi-
ana, Herbert W. Ch_ristenberry, J., denied
- the motion to dismiss, and defendants
Tort Claim Act 7.a'nd th‘e undoubteq‘ pow- took an interlocutory appeal. The Court !
er of the executive to invoke the “state of Appeals Ainsworth Circuit Judge T
secrets” privilege in a Proper case. Al held that C’ h ' hority ti ge,
that I would hold is that the individual at -ongress had aut ority to re-

R person who publishes such defamation ° T
i will not thereafter be entitled to absolute ° sl.nppmg even »‘vhgn con'tracts were by
foreign-owned shipping lines and were

executive immunity ynder the doctrine . : . .
- i / - €xecuted in foreign countries with for-
. enunciated in Barr as | understand it. i

onals so long as contracts were
I'would reverse and remang to the dis-  to be used, employed, and carried out jn
trict court to consider whether or not American foreign commerce in delivery
Raus by reason of his position in the ©f goods to American ports,
{ Estonian Legion js entitled to gssert the Affirmed.
qualified privilege commonly granted to .
those who have a special in‘terest to pre- L Admiralty ¢
serve. See Prosser, Torts § 110 (3rd ed. When a foreign.flag shipping line
1964). I would also ask the district coyrt chooses to engage in foreign commerce
to consider whether Heine was such a 3pq use American ports, it is amenable
public figure ag to afford defendant the to jurisdiction of United States and sub-
privilege allowed under New York Times Ject to laws thereof,
Co. v. Sullivan, 376 U.S. 254, §4 S.Ct. 710, 2. Shipping =103
11 L.Ed.2d 686 (1964), and its Progeny. Congress had authority to restrict
Surely, as the court suggests, one or the Practice of dual-rate contracts used jn

has no application to a fact situation
’ where defamation is chosen by a govern-
ment agency as deliberate policy's That
CIA may adopt a policy of defamation
for the reason that it thinks such a policy
is in the best interest of the United States
is implicit in the silence of the Federal

N —————

ol

e amaa N

: other of these ought to be enough. shipping even when contracts were by
s 5 .
?g 6. See Comment, 77 Yale L.J. 3G7. 387 bower with intent to inflict injory on pri-
- (1967), where in discussing legislative im- Vate citizens or with reckless disregard ¢
. nunity. under U.S.Counst. art. I § 6, it is for their interests."
- Suggested that a defamed person ought to
‘l‘ : have “redress against conduct that no ra- 7. 28 U.S.C.A. § 2GS0(h) cxcludes slander

tionale for the constitutional privilege pur- and libel actions,
ports to justify: the exercise of publie

- ~ ‘\’...h". e
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